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NOTES. 

Duty of Banks Receiving Trust Checks. 1 — The treasurer of a 
corporation duly authorized to sign its checks, presents for deposit in 
his individual account in the K bank a corporate check drawn by him- 
self to his own order. Should the bank receive it in view of the 
natural suspicion which attaches to the transaction on account of 
the depositor's fiduciary character? On the theory of constructive 
trusts the lower New York Courts have held that the form of the check 
in connection with the fact of deposit in the individual account casts 
a "shadow" over the transaction which imposes upon the bank the 
duty of inquiry if it is to save itself from liability as a participator 

'See ii Columbia Law Review 428; 10 Columbia Law Review 162. 
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in the breach of trust. 2 The burden which will be imposed upon 
bankers if this ruling is upheld is so sweeping and novel as to war- 
rant an investigation of the principles involved. 

There exists a broad distinction, overlooked in many of the cases, be- 
tween the duties of a transferee of negotiable paper and the duties of 
transferee of other property. 3 According to the established standards 
of the law merchant, adopted to promote the free negotiability of com- 
mercial paper, an assignee of such an instrument before maturity, 
paying value, without notice of infirmity in title or consideration, 
is deemed to be a purchaser in good faith; and to deprive him of that 
character it is not enough that he neglected to make the inquiry 
which under the circumstances a prudent man would or ought to have 
made. It is not a matter of negligence, but of bad faith, 4 as evi- 
denced by guilty knowledge or wilful ignorance. 5 The same lenient 
rules of the law merchant as to "bona fides applicable to any holder 
of a negotiable instrument should govern the conduct of a bank in 
taking a check presented for deposit. And since it is obvious that 
the position of the bank cannot be judged by two standards in the 
same transaction, it would seem that the standard of the law merchant 
and not that of equity should prevail. To illustrate, in the ease under 
consideration, the conduct of the treasurer was consistent with both 
a lawful and an unlawful purpose. If the K hank received the check 
honestly believing that it was authorized, or that so much of the per- 
sonal account was to be used for corporate purposes, its bona fides 
could not be questioned. And on the refusal of the G bank, on which 
the check was drawn, to make payment, the K bank could have re- 
covered against the corporation. It is inconceivable that a court would 
hold consistently with the above rule that because the circumstances 

J Niagara Woolen Co. v. Pacific Bank (N. Y. 1910) 141 App. Div. 265; 
Spaulding v. Kelly (N. Y. 1887) 43 Hun 301. But there is an important 
distinction between these decisions and the authorities upon which they 
rely. For one who receives a trust check in payment of a personal debt 
of the fiduciary must have far greater reason for believing that this 
is an unauthorized transaction than one who gives cash or credit; since 
in the latter case it is fair to presume that the proceeds will be used 
by the trustee in furtherance of the trust. 

3 In general, one who is put upon inquiry by the circumstances of the 
transfer is chargeable with notice of all the facts which a reasonable 
inquiry would have disclosed. First Nat. Bank v. Broadway Bank (1898) 
156 N. Y. 459, 468; Leake v. Watson (1890) 58 Conn. 332, 351. 

'Uniform Negotiable Instruments Act §§ 51-56; Negotiable Instru- 
ments Law of New York §§ 90-95 ; Cheever v. Pittsburgh, etc. R. R. 
(1896) 150 N. Y. 59; Smathers & Co. v. Toxaway Hotel Co. (N. C. 1913) 
78 S. E. 224. 

"Merchants Nat. Bank v. M'Neir (1892) 51 Minn. 123; Amer. Ex. Nat. 
Bank v .N. Y. Belting Co. (1896) 148 N. Y. 698. 

"Doe v. Northwestern Coal & Transportation Co. (C. C. 1896) 78 Fed. 
62, 68; Batchelder v. Central Nat. Bank (1905) 188 Mass. 25; Fillebrown v. 
Hayward (1906) 190 Mass. 472; Safe Dep. Co. v. Diamond Bank (1900) 
194 Pa. 334; Hebberd v. Southwestern Land & Cattle Co. (1896) 55 N. J. 
Eq. 18. Some courts hold that a corporate note drawn to the order 
of the officer signing it is ipso facto non-negotiable. It must follow that 
the holder is not only remediless against the corporation, but holds as a 
constructive trustee for its benefit. Chem. Nat. Bank v. Wagner (Ky. 
1892) 20 S. W. 535; Smith v. Immigration Ass'n. (1889) 78 Cal. 289; see 
Wilson v. Metropolitan Elevated Ry. (N. Y. 1887) 14 Daly 171, affirmed 
(1890) 120 N. Y. 145. 
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under which the cheek was acquired might have aroused the suspicions 
of a prudent man, the corporation is in turn entitled to recover the 
amount of the check from the K bank. 7 Such a determination would 
override the uniform rules of the law merchant and would hopelessly 
confuse the standards of a banker's duty. On the other hand, if the 
treasurer's conduct had been clearly inconsistent with his fiduciary 
character, 8 as for example if he had pledged the check as security 
for a personal loan, 9 or given it in payment of his personal debt to 
the bank, 10 and the latter had received it without reasonable inquiry, 
it would have been guilty of bad faith as a matter of law, 11 in as- 
suming that a general agent can occupy a position adverse to his 
principal. 12 

On the principal question, the New York Court of Appeals avoided 
making a direct decision by holding that even if the circumstances 
did put the K bank on inquiry, it had fulfilled its duty when it pre- 
sented the check to the C bank and received payment. The decision 
rested on the theory that a bank of deposit is the agent of the deposi- 
tor to determine the validity of its checks. 13 

The corporation then sued the C bank in the federal court and 
was again denied relief. Havana Central B. B. v. Central Trust Co. 
(0. C. A. 1913) 204 Fed. 546. The court argued that although the X 
bank might have been liable by virtue of its knowledge of the circum- 

The English test of a bank's liability in such cases seems to be the 
intention of the bank to benefit itself, and actual benefit is disregarded. 
Shields v. Bank of Ireland Ir. R. [1901] 1 Ch. 222; Coleman v. Bucks & 
Oxon Union Bank L. R. [1897] 2 Ch. 243. And, generally, in view of the 
rule that a bank cannot refuse payment of its depositor's checks on the 
ground that it suspects an intended breach of trust, the bank is not liable 
if the check has once been received in good faith, even if it subsequently 
learns that the depositor is using the funds for personal purposes. Gray 
■v. Johnston (1868) L. R. 3 Eng. & Ir. App. Cas. 1 ; Walker v. Manhattan 
Bank (C. C. 1885) 25 Fed. 247; Bank of England v. Parsons (1800) 5 Ves. 
Jr. 665; Keane v. Robarts (1819) 4 Madd. 332. 

"See Squire v. Or'dman (1909) 194 N. Y. 394. 

"Shaw v. Spencer (1868) 100 Mass. 382; Hanover Bank v. Amer. Dock 
& Trust Co. (1896) 148 N. Y. 612. 

"Gerard v. McCormick (1891) 130 N. Y. 261 ; Ward v. City Trust Co. 
(1908) 192 N. Y. 61; Pannell v. Hurley (1845) 2 Coll. C. C. 241. Similarly 
the bank cannot set off a trust asset in its hands against the personal 
indebtedness of the trustee. Bundy v. Monticello (1882) 84 Irtd. 119; Nat. 
Bank v. Ins. Co.' (1881) 104 U. S. 54; Bodenham v. Hoskyns (1852) 2 
DeGex M. & G.* 903. 

"Commercial bad faith is almost invariably imputed to one who takes 
a corporate check in satisfaction of the personal debt of the officer who 
draws it. Wolffe v. State (1885) 79 Ala. 201; Rochester etc. Co. v. 
Pavour (1900) 164 N. Y. 281; contra Montvale v. People's Bank (1907) 
74 N. J. L. 464; Huie v. Allen (N. Y. 1895) 87 Hun 516. 

**Huffcut, Agency (2 ed.) in; Campbell v. Mfrs. Nat. Bank (1902) 
67 N. J. L. 301. But if an express or implied authority in fact existed, 
the holder of the note can recover despite his failure to make inquiry. 
Hanover Bank v. Amer. Dock & Trust Co., snpra; see Bank v. Amer. 
Dock & Trust Co. (1894) 143 N. Y. 559; cf. Goshen Nat. Bank v. State 
(1894) 141 N. Y. 379. 

"Havana Central R. R v. Knickerbocker Trust Co. (1910) 198 N. Y. 
422, reversing 135 App. Div. 313. No authority was cited or has been 
found for the proposition that a bank is in any respect an agent of the 
depositor in determining the validity of his checks. 
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stances, the C bank, which had only the check before it, and no in- 
timation of the private purpose for which it was used, was pro tanto 
discharged of its liability to the corporation by the payment of the 
check. But a banker paying the checks of his corporate depositor is 
merely fulfilling the contract between them, and cannot invoke the 
lenient rules of the law merchant to vary its terms. He has agreed 
to pay only authorized checks properly drawn. 14 In the present in- 
stance, the check upon its face was open to suspicion: first as to 
whether the treasurer had authority to draw checks in such a form; 
and second, as to whether the proceeds had been used for an author- 
ized purpose. In such circumstances the failure to inquire as to 
the agent's actual authority should throw upon the bank the responsi- 
bility for resulting loss. 16 



Valuation as Going Concern in Eate Eegulatiox. — It is no longer 
open to dispute that a public service corporation is entitled to charge 
for its services rates which will bring a fair return on a fair valuation 
of its property. 1 But in estimating fair valuation many difficult prob- 
lems must be solved, among them whether value as a going concern 
should be considered. This element is included in valuing property 
for purposes of taxation, 2 and, also, by the great weight of authority, 
in determining its value for purposes of condemnation or purchase, 3 
but there seems to be some confusion as to the propriety of admitting 
it in rate cases. 

According to the prevailing view, "going value" should properly be 
considered, in fixing rates, as an element of value entirely distinct from 
the tangible property of the corporation. 4 During the first years of its 
existence, a company makes little or no return on the money invested. 

"See Morse, Banks and Banking (4 ed.) ch. XX; Farmer's Loan & 
Trust Co. v. Fidelity Trust Co. (C. C. A. 1898) 86 Fed. 541. 

"Town of East Hartford v. Amer. Nat. Bank (1882) 49 Conn. 
530; Dowden v. Cryder (1893) 55 N. J. L. 329; see Tiffany, Agency 197, 
216. 

'Smyth v. Ames (1897) 169 U. S. 466. 

2 State ex rel. Foster Lumber Co. v. Williams (1904) 123 Wis. 61, 68; 
see Galveston, Harrisburg, etc. Ry. v. Texas (1908) 210 U. S. 217. The 
same rule applies to valuation for purposes of taxation and of rate 
regulation. See State v. Savage (1902) 65 Neb. 714, 755; Spring Valley 
Water Works v. San Francisco (C. C. 1908) 165 Fed. 667, 692. 

3 Omaha v. Omaha Water Co. (1909) 218 U. S. 180, 202; Gloucester 
Water Co. v. Gloucester (1901) 179 Mass. 365, 382; Norwich Gas & 
Electric Co. v. Norwich (1904) 76 Conn. 565, 576; Monongahela Water 
Co.'s Case (1909) 223 Pa. 323; but see Bristol v. Bristol & Warren Water- 
works (1901) 23 R. I. 274. The reasoning in these cases also applies 
to rate cases. But see Brunswick Water District v. Water Co. (1904) 
99 Me. 371 ; Omaha v. Omaha Water Co., supra. It makes no difference 
whether an investor is deprived of a return on his investment through 
failure to compensate him in condemnation proceedings for initial losses, 
or by a refusal to allow him to recoup his losses through a subsequent 
higher rate of return. In either case he is deprived of his property without 
due process of law. See 13 Columbia Law Review, 589. 

'Pioneer Tel. & Tel. Co. v. Westenhaver (1911) 29 Okla. 429, 443; Des 
Moines Water Co. v. City of Des Moines (C. C. 1911) 192 Fed. 193; 
Venner v. Urbana Waterworks (C. C. 1909) 174 Fed. 348; see Long Branch 
Comm. v. Tintern Water Co. (1905) 70 N. J. Eq. 71, 84, affirmed (1907) 
71 N. J. Eq. 790. 



